
 

 
 

         
 

   
Employees Provident Fund (Third Amendment) Scheme, 2008 and 
Employees Pension (Third Amendment) Scheme,2008 
 
Background 
 
Government notification amending the existing Employees Provident 
Fund Scheme, 1952 and Employees Pension Scheme, 1995 
 
The Ministry of Labour and Employment by way of special notification has 
amended the Employees Provident Fund Scheme, 1952 and Employees 
Pension Scheme, 1995.The notification has broadened the ambit of both the 
schemes to include specific category of Indian employees working outside 
India and employees other than Indian employees, holding other than Indian 
Passport, working for an establishment in India.  The notification was 
published in the Official Gazette dated October 1, 2008 and becomes effective 
from that date. 
 
Salient features of the Provident Fund (Third Amendment) Scheme, 2008 
(“Amended PF Scheme”)  
 
• A new category of “International Worker” has been introduced, which is 

defined as: 
- An Indian employee having worked or going to work in a foreign 

country with which India has a Social Security Agreement and being 
eligible to avail the benefits under a social security programme of that 
country, by virtue of the eligibility gained or going to gain, under the 
said agreement; 

 
- An employee, other than an Indian employee, holding other than an 

Indian passport and working for an establishment in India to which the 
Employees Provident Fund and Miscellaneous Provisions Act, 1952 
(PF Act”) applies. 

 
• In relation to the International Worker, the term “Excluded Employee” has 

been defined to mean an International Worker who is contributing to a 
social security programme of his / her country of origin, either as a citizen 
or as a resident, with which India has entered into a Social Security 
Agreement on reciprocity basis and enjoying the status of detached 
worker for the period and terms, as specified in such an agreement. 

 
• Under the provisions of the Amended PF Scheme, every International 

Worker employed with an establishment in India to whom the PF Act 
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applies, would be required to become a member of the Provident Fund, 
unless he/she qualifies as an  “Excluded Employee”. 

 
• Employers would be required to file a consolidated return with respect to 

the International Workers within 15 days of the commencement of the 
Amended PF Scheme, specifying the International Workers entitled to 
become members of the fund.  Separately, the employer would also be 
required to file monthly returns with the Provident Fund Commissioner. 

 
Salient features of the Employees Pension (Third Amendment) Scheme, 
2008 (“Pension Scheme”) 
 
• The definition of the “International Worker” is as per the Amended PF 

Scheme. 
 
• In relation to International Worker, the term “pensionable service” has 

been defined to mean the service rendered by the member covered by an 
International Social Security Agreement for which contributions have been 
received or are receivable, the period of service rendered and considered 
as eligible under such agreement.  

 
• The “pensionable service” of the member covered by an International 

Social Security Agreement shall be determined with reference to the 
contributions received/ receivable on his behalf in the Employees' Pension 
Fund, the period of service rendered under a relevant social security 
programme and considered as eligible for benefits shall be added only for 
the purpose mentioned under such agreement. 

 
• The pensionable salary shall be the average monthly pay drawn in any 

manner including on piece-rate basis during the contributory period of 
service of the membership of the Employees' Pension Fund. 

 
• Benefits on leaving service before being eligible for monthly members' 

pension:- 
 

- In case of a Foreign National from a Country with which India has 
Social Security Agreement - Where the concerned person is a 
member and has not rendered the prescribed eligible service on the 
date of exit or or on attaining the 58 years of age, whichever is earlier, 
he shall be entitled to benefit as prescribed in the relevant Social 
Security Agreement. 

 
- In case of a Foreign National from a Country with which India does not 

have Social Security Agreement - Where the concerned person is a 
member and has not rendered the prescribed eligible service on the 
date of exit or or on attaining the 58 years of age, whichever is earlier, 
he shall be entitled to withdrawal benefit, as may be available to the 
Indian employees in that country. 

 
 
Impact of the amended PF scheme 
 
• This amendment brings foreign nationals working in India under the 

umbrella of the PF Act. 
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• The International Workers would be required to contribute specified 
percentage (presently 12%) of their salary (as prescribed) to the Indian 
social security scheme. Employers will also be required to make a 
matching contribution.  

   
• Indian employees going to US or other countries (with which India has no 

Social Security Agreement) will be required to contribute to the Social 
Security Schemes of such countries. Likewise, when the employees from 
these countries come and work in India, they will also be required to 
contribute under the PF Act. 

 
• No contribution is required to be made in cases where India has a 

reciprocal Social Security Agreement with a foreign country. At present, 
India has Social Security Agreement with Belgium, France and Germany. 
This means that for Indian employees working on an assignment in these 
countries, social security contributions are not required to be made in 
Belgium/ France/ Germany, and these will continue to be deposited in 
India itself. Likewise, when the employees from these countries come and 
work in India, they will also not be required to contribute under the PF Act. 

 
Emerging issues 
 
The above amendment to the PF Scheme is likely to raise a host of issues, the 
key issues being: 
 
• At present, employees drawing salary of INR 6,500 per month or more 

have an option to become a member of the PF scheme (unless they are 
already a member).  However, the Amended PF Scheme seems to 
suggest that it is mandatory for an expatriate to be covered under the PF 
Act, since the definition of “excluded employee” in relation to “International 
Worker” bears no reference to the limit of INR 6,500 per month. 

 
• The provisions of the PF Act do not apply in case an Indian entity is having 

less than 20 employees.  It is to be seen whether contributions would be 
required to be made for expatriates, if they are engaged with such an 
Indian entity. 

 
• The applicability of provisions of the Amended PF Scheme would need to 

be examined in case of foreign companies deputing employees to Indian 
subsidiary/group entity, wherein the employment is retained by the foreign 
company and: 
- only local benefits ( ie company leased accommodation, utilities, etc) 

is borne by the Indian entity and base salary is paid by the foreign 
company; or 

- salary and local benefits is paid by the foreign company and no 
compensation/benefits are paid/ provided by the Indian entity. 

 
• The term “International Worker” in context of Indian employees is limited to 

an Indian employee working in a country with which India has a Social 
Security Agreement. The applicability of the Amended PF Scheme in case 
of the transfer of an employee to such country, in a situation wherein the 
payroll is shifted to the overseas entity and no salary is paid in India, 
would need to be examined. 

 
• Currently, the provisions of the PF Act may be attracted in case of 

  
  
  
  
  
  
  
  
  
   
  
  
  
  
    
    
      



“contract employees”.  This issue would need to be examined in cases 
where a foreign company deputes expatriates to work in India on a 
contract (technical or otherwise) basis with a non-related Indian entity. 

 
• Where a foreign company deputes an expatriate to work for an Indian 

entity and the concerned Indian entity starts contributing to the provident 
fund for such an expatriate, then the issues relating to Permanent 
Establishment and the levy of Service Tax on such an arrangement would 
need to be examined.  

 
Path ahead 
 
It is expected that issues surrounding the Amended PF scheme shall be 
settled in time to come. 
 
Since most countries do not allow export of social security benefit, the 
amended scheme may have positive impact on the Indian nationals working 
abroad, as they may no longer be required to contribute to the social security 
scheme of the countries with which India has entered into Social Security 
Agreement.  
 
This amendment may also entail various countries looking to enter into Social 
Security Agreements with India, especially since such an amendment triggers 
contribution to provident fund for expatriates working in India, thereby resulting 
in an increase in the expatriate related costs. 
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AWARDS AND RECOGNITION 
 
BMR is the Best Transfer Pricing Team of the Year – India, at the first 
annual CEO Awards 2008 
 
At the inaugural CEO Awards 2008, BMR was adjudged the Best Transfer 
Pricing Team in India. These awards recognized the organizations around the 
world which represent the highest standards of service, innovation and 
competence in their respective fields. The winners at the inaugural awards 
ceremony have been recognized for having achieved the top levels of service 
in their areas of expertise. 
 
The important factors taken into consideration by the panel in judging the 
winners included innovation and originality, project management ability, 
keeping ahead of the competition, market leadership and geographic spread, 
proof of development and continued progression, positive media coverage and 
high level of transparency and good governance. 
 

For more details, please click here. 
 
 
BMR is Tier 1 Firm in ITR's World Tax Guide 2009 
 
In the latest World Tax Guide 2009 brought out by the international Tax 
Review, BMR has been ranked a Tier 1 Firm. 
 
This ranking is based on a rigorous process that involves research among all 
participating Firms, and interviews with their representatives. 
 
For more details, please click here. 



 
 
Three BMR Partners feature in ITR’s Asia-Pacific survey 
 
BMR Partners – Bobby Parikh, Rajeev Dimri and Gokul Chaudhri, feature in 
the recently announced results of International Tax Review’s (ITR’s) Asia-
Pacific survey. 
 

For more details, please click here. 
 
UPCOMING EVENTS 
 
Workshop on International Transfer Pricing for Oil & Gas, Dubai  
 
Conference Connection is hosting transfer pricing event at Dubai with BMR as 
the knowledge partner. The workshop is planned for November 23-24, 2008 in 
Dubai. The two-day workshop titled “International transfer pricing for Oil & 
Gas” will be informative and insightful for oil and gas companies seeking to 
harmonise transfer pricing practices and solutions across their product and 
supply chains in a global context. 
 
The workshop will be conducted by BMR experts; Gokul Chaudhri, Partner; 
and Sanjiv Malhotra, Associate Director. 
 
For more details, please click here. 
 
RECENT EVENTS 
 
Regional Perspectives on Transfer Pricing, Singapore 
 
The Tax Academy of Singapore organized a one-day seminar, “Regional 
Perspectives on Transfer Pricing” on October 17, 2008, in Singapore.  
 
Transfer pricing experts from the OECD came together at the seminar and 
provided latest updates on global development of transfer pricing policies and 
practices. Mukesh Butani, Partner, BMR, was among the speakers at the 
seminar, which features tax practitioners with extensive experience in regional 
economies of China, India, Korea, Japan and Singapore. 
 
For more details, please click here. 
 
NFTC’s annual fall meeting in Virginia 
 
National Foreign Trade Council’s annual fall meeting in Wintergreen, Virginia, 
on October 8-10, 2008, represented over 50 tax directors of the largest US 
companies. The panel, chaired by Carol Dunahoo, Baker McKenzie, featured 
Mukesh Butani, Partner BMR, Vijay Mathur (former Indian Competent 
Authority) and Barry Shott (US Competent Authority). 
 
For more details, click here 
 
BMR sets up office in Chennai 
 
BMR set up its fourth location in Chennai by combining with a leading tax 
advisory and controversy firm. K Ravi and Co will combine its existing practice 
in Chennai with BMR that will help build BMR’s practice at a national level. 
 



For more details, please click here. 
 
 
The eighth annual Global Transfer Pricing Forum by ITR 
 
International Tax Review in association with Baker & McKenzie organized the 
eighth annual Global Transfer Pricing Forum on September 16-17, 2008 in 
Rome.  
 
The two-day pre-eminent transfer pricing event brought together leading 
transfer pricing experts from across the globe. Mukesh Butani, Partner, was 
the panel speaker for the session “Transfer Pricing Issues in Asian and 
Eastern European Countries”.  
 

For more details, please click here. 
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