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Larger Bench of the Supreme Court rules that audits cannot be
reopened due to change of opinion or without tangible new
material on record

In a landmark decision, the Larger Bench of the Supreme Court has ruled (in the
case of CIT vs Kelvinator of India Ltd) that Revenue Authorities (“RA”) cannot
reopen an assessment on a mere change of opinion even after the amendment in
section 147 of the Income Tax Act, 1961 (“the Act”) with effect from April 1, 1989.

Background

The taxpayer filed its return of income in which it had omitted to claim a particular
deduction. To claim this, it filed a revised return with a letter explaining the need for
the revision. In the regular assessment, the RA partially allowed the claim. Later,
the RA reopened the assessment on the basis that the entire deduction claimed in
the revised return should have been disallowed and completed the reassessment
proceedings by disallowing this claim. On appeal, the Commissioner (Appeals) and
the Income Tax Appellate Tribunal held in favour of the taxpayer. Against these
orders, the RA appealed to the Delhi High Court.

Decision of Delhi High Court

The Full Bench of the Court held in favour of the taxpayer by ruling that the RA
cannot initiate reassessment proceedings upon mere change of opinion. It further
held that the assessment may be reopened only if RA is in possession of fresh
information received after conclusion of regular assessment indicating that income
has escaped assessment. The Court also ruled that when a regular order of
assessment is passed, it leads to a presumption that the order has been passed
after the due application of mind by the RA and reopening the assessment amount
to allowing the RA to take advantage of its own wrong.
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Decision of Supreme Court

The RA had appealed to the Supreme Court against the decisions of the Delhi High
Court. The Full Bench of the Supreme Court dismissed the appeal of the RA with
the following observations:

After the amendment to section 147 of the Act with effect from April 1,
1989, the power of RA to reopen an assessment is wider. However, the
words “reason to believe” used in section 147 of the Act should be given a
schematic interpretation. It cannot confer arbitrary power to the RA to
reopen the assessment.

Since the RA does not have the power to revise his orders, the
reassessment has to be based on fulfillment of certain conditions. If the
concept of “change of opinion” is removed, then it would amount to
conferring power of review to the RA in the pretext of reassessment.
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or expert opinions of BMR Advisors. The newsletter is meant for general guidance and no responsibility for loss arising to any person acting or refraining from acting as a
result of any material contained in this newsletter will be accepted by BMR Advisors. It is recommended that professional advice be sought based on the specific facts and
circumstances. This newsletter does not substitute the need to refer to the original pronouncements.
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