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AAR holds that transfer of shares of an Indian company by a non-
resident without consideration is not liable to tax in India

The Authority for Advance Rulings (“AAR”) has delivered an important ruling on
whether the transfer of shares of an Indian Company by a non-resident to another
non-resident without any consideration would result in a tax liability in India.

Facts of the case

Amiantit International Holding Ltd (“Applicant”) was an investment company in
Bahrain, holding shares in various Asian, European and Latin American companies.
The shares of the Applicant were listed on the Saudi Stock exchange and were
owned by Saudi Arabian Amiantit Company (“SAAC”). The Applicant held 70 percent
of the equity shares in Amiantit Fiberglass Industries (India) Private Limited ("IndCo"),
an Indian company engaged in the production of glass reinforced polyester pipes,
storage tanks, etc. The Applicant was receiving only dividends from IndCo and had
no other sources of income in India. The Applicant had a wholly owned subsidiary,
Amitech Cyprus Holding Limited ("Cyprus Co"), a Cypriot company, which was also
an investment company and held shares of other group entities.

The Applicant wished to restructure its investments and as a part of its restructuring
plan, the Applicant decided that all the international investments in companies
engaged in pipe manufacturing should be held through Cyprus Co, as Cypriot holding
allows certain economic advantages such as credibility of being a part of the
European Union, access to international banking and finance, etc. The Applicant
proposed to contribute the shares of IndCo along with other non-European
investments to Cyprus Co under a contribution agreement executed outside India,
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without any consideration for the same. The Applicant applied for a ruling on the
Indian tax implications of such contribution.

Issues before the AAR

e Whether the Applicant was liable to capital gains tax in India on the
contribution of shares of IndCo to the Cyprus Co?

¢ Whether the proposed contribution of shares by the Applicant to Cyprus Co
attracts the Transfer Pricing (“TP”) provisions under the Income-tax Act, 1961
(“Actll)?

e Whether Cyprus Co was required to withhold tax in accordance with the
provisions of section 195 of the Act?

Applicant’s contentions

e Since no consideration (which was capable of being ascertained in monetary
terms) was received by it for the contribution, no profit or gain accrued to the
Applicant.

e The contribution of the shares was in the nature of a gift and it was not
regarded as transfer for the purpose of levy of capital gains tax as per section
47 (iiii) of the Act.

Revenue’s contentions

e The Applicant was liable to capital gains tax in India as the contribution was
not without consideration. There was underlying business considerations
aimed at deriving certain financial advantages as a part of the reorganization
process.

¢ Though the contribution was characterized as a gift, there was no substance
in the gift as the Applicant, as a donor, was not poorer to the extent of assets
contributed. The expression 'gift' has to be assigned a meaning as per the
Transfer of Property Act, 1889.

e The TP provisions would be applicable for all international transactions and
the Arms Length Price (“ALP”) should be determined and be treated as being
liable to capital gains tax in India.

Ruling of the AAR

e Under the Act, any profit or gain arising from transfer of capital asset is liable
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to tax and such gain can be determined only based on the consideration
received or receivable for the transfer.

¢ Income tax is a tax on real income arrived at on commercial principles
subject to the provisions of the Act. If income does not arise, there cannot be
any levy of tax. Since the contribution of shares by the Applicant is without
any consideration, it is not possible to perceive or identify any profit or gain,
which is capable of being ascertained at the time of contribution.

e Unless the ‘consideration’ of potential improvement of overall business of the
Applicant due to re-organization is capable of being quantified based on
commercial and accounting principles, it cannot be treated as consideration
for the purpose of capital gains. A mere possibility of improvement of
business in the near or distant future cannot be regarded as a consideration
for the transfer.

e The TP provisions cannot bring to charge any income to tax, which was
otherwise not chargeable under the Act. TP provisions are machinery
provisions, which would not apply in the absence of any income.

e ltis settled law that the charging section relating to capital gains and the
computation provisions together constitutes an integrated code. If the
computation provisions fail, the charge to tax should also fail. Accordingly the
AAR ruled that the transaction was not liable to capital gains tax in India
under the Act, since the contribution is without any consideration.

e The AAR held that the Cyprus Co was not liable to withhold tax under section
195 of the Act since there was no income of the Applicant that is liable to tax
in India.
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Disclaimer:

This newsletter has been prepared for clients and Firm personnel only. It provides general information and guidance as on date of preparation and does not express views
or expert opinions of BMR Advisors. The newsletter is meant for general guidance and no responsibility for loss arising to any person acting or refraining from acting as a
result of any material contained in this newsletter will be accepted by BMR Advisors. It is recommended that professional advice be sought based on the specific facts and
circumstances. This newsletter does not substitute the need to refer to the original pronouncements.
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The information contained in this communication is intended solely for the use of the individual or entity to whom it is addressed and others authorized to receive it. This
communication may contain confidential or legally privileged information. If you are not the intended recipient, any disclosure, copying, distribution or action taken relying
on the contents is prohibited and may be unlawful. If you have received this communication in error, or if you or your employer do not consent to email messages of this
kind, please notify us immediately by responding to this email and then delete it from your system. No liability is accepted for any harm that may be caused to your
systems or data by this message. Unless related to BMR business, the opinions, conclusions and other information contained within this email are those of the sender
alone and do not necessarily constitute those of the Firm.
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