
Vol. 4 Issue 3.6 March 25, 2010 
About BMR Advisors      |      BMR in News     |      BMR Insights      |     Events      |      Contact Us      |      Feedback  

 
Delhi High Court rules that obligation to withhold tax would arise only if 
the income is liable to tax in India  

The Delhi High Court has delivered a landmark ruling on the obligation of the payer to 

withhold tax on the reimbursement of costs to a non resident. The High Court has 

held that the withholding tax obligation would arise only if there was income liable to 

tax in India.  

Facts of the case 

 Van Oord ACZ India Private Limited (“VO India”) is an Indian company and a 

wholly owned subsidiary of Van Oord ACZ Marine Contractors BV, 

Netherlands (“VOAMC”), a Dutch company.  

 VO India was engaged in the business of dredging, contracting, reclamation 

and other marine activities. VOAMC was awarded a dredging contract at a 

port in India, which in turn was assigned to and executed by VO India.  

 VOAMC contracted with various non-resident service providers for 

mobilization and demobilization services related to transportation of dredger, 

survey equipment and other machineries for execution the contract. VO India 

reimbursed those mobilization/ demobilization charges to VOAMC based on 

the invoices of the non resident service providers.  

 VO India earlier made an application to the Revenue under section 195(2) of 

the Income tax Act, 1961 (“the Act”) for issuing a nil withholding certificate for 

the above payments. The Revenue held VO India as a dependent agent 

permanent establishment (“PE”) of VOAMC in India and issued directions to 

withhold tax on certain proportion of the reimbursement. VO India deducted 

the tax and paid the balance to VOAMC.  

 Later on, VOAMC filed its return and claimed the refund of taxes withheld by 
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VO India. The Revenue granted the refund under a summary audit.  

 Thereafter, VO India reimbursed the charges to VOAMC without withholding 

tax and claimed the expenditure in the return of income.  

 The Revenue disallowed the reimbursement under section 40(a)(i) of the Act 

on the basis that VO India failed to withhold tax. On appeal, the Tribunal by 

relying upon the decision of Supreme Court in Transmission Corporation of 

AP, held in favour of the Revenue and confirmed the disallowance.  

Questions before the High Court  

 Whether the Tribunal erred in holding that VO India was liable to withhold tax 

under section 195 of the Act on reimbursement of mobilization cost?  

 Whether the Tribunal erred in holding that VO India was obliged to withhold 

tax and it had no right to determine the liability to tax in India of a sum to be 

paid?  

Appellant’s contentions 

 The obligation to withhold tax under section 195 of the Act would arise only if 

the non resident was liable to tax in India. Hence, before withholding tax, it is 

essential to determine the liability to tax on the non-resident in India.  

 The direction of Revenue under section 195(2) of the Act would not apply as 

the Revenue itself had refunded the taxes withheld by VO India under a 

summary audit under section 143(1) of the Act. The refund of taxes by 

Revenue would clearly show that VOAMC did not have any PE in India and 

thus the reimbursement made by VO India was not liable to tax in India and 

therefore, the disallowance under section 40(a)(i) of the Act was not 

warranted.  

Revenue’s contentions 

 VO India itself made an application to the Revenue for determining its 

withholding tax liability on reimbursement made to VOAMC. Once the 

Revenue issued direction to withhold tax on reimbursement, VO India’s 

liability to withhold tax was crystallized.  

 VO India could not produce any details to demonstrate that there was no 

element of income in the remittance of mobilization / demobilization charges 

and therefore, VO India was obliged to withhold tax.  

+91 22 3021 7010  
bobby.parikh@bmradvisors.com  
 

 Mukesh Butani, New Delhi 
+91 11 3081 5010  
mukesh.butani@bmradvisors.com 
 

 Rajeev Dimri, New Delhi 
+91 11 3081 5050 
rajeev.dimri@bmradvisors.com 
 
 

 Abhishek Goenka, Bangalore 
+91 80 4032 0100 
abhishek.goenka@bmradvisors.com
 
 

 Sriram Seshadri, Chennai 
+91 44 4298 7000 
sriram.seshadri@bmradvisors.com
 
 

 Gagan Malik, Singapore 
+65 6408 8004 
gagan.malik@bmradvisors.com  

  
  
  

Published with Kind permission from BMR Advisors



Decision of the High Court  

 The issue before the Supreme Court in the case of Transmission Corporation 

was whether tax should be withheld under section 195 of the Act on the 

gross payment or only on the profit element therein. The Supreme Court was 

not confronted with a situation where the payment was not liable to tax in 

India at all.  

 Once the sum payable is chargeable to tax, the taxpayer cannot determine 

the quantum of income on which tax should be withheld. However, the 

liability to withhold tax would arise only when the payment to the non resident 

was liable to tax in India.  

 Section 195(2) of the Act allows the taxpayer to seek the determination of 

taxability of the payments to non resident. However, it is only a tentative 

determination. At that stage, the Revenue cannot be said to have taken a 

final view on the liability to tax in India.  

 Where an application is made under section 195(2) of the Act and the 

Revenue determines that the payment is liable to tax in India, the payer 

would be obliged to withhold tax on such payment. However, since the 

Revenue has refunded the taxes so withheld by accepting the return filed by 

the non-resident, even though in a summary audit, the taxpayer would not be 

obliged to withhold tax in subsequent years.  

 VO India cannot be held to be liable to withhold tax merely based on the 

probability that Revenue can proceed to carry out a scrutiny audit against the 

return filed by VOAMC and hold it liable to tax on the mobilization cost. If the 

income of VOAMC is found to be liable to tax in India in a subsequent 

proceeding, it would be open for the Revenue to treat VO India as having 

defaulted in its obligation to withhold tax.  

Accordingly, the High Court held that VO India was not liable to withhold tax on the 

reimbursement of mobilization / demobilization charges to VOAMC.  
 
  

BMR comments and analysis 

This is an important ruling as the High Court has reiterated the principle that 

obligation to withhold tax would arise only if the income is liable to tax in India. 

The High Court has also dissented with the recent ruling of the Karnataka High 

Court in the case of Samsung Electronics wherein it was held that the payer 

should withhold tax on all payments to non-residents and that the payer cannot 
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determine whether or not, the income was liable to tax in India. Further, this 

ruling also approves the Special bench decision in the case of Mahindra and 

Mahindra, where it was held that reimbursement of expenses is not liable to tax 

in India. All attention will now be on the proceedings and decision of the 

Supreme Court as it hears the appeals against the Samsung and other rulings of 

the Karnataka High Court.   
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